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Report on the Conference of Plenipotentiaries
to the Noumea (SPREP) Convention

10 September 2006
Noumea, New Caledonia

Introduction

1. The Conference of Plenipotentiaries to the Convention for the Protection of the
Natural Resources and Environment of the South Pacific Region and related protocols, met in
Noumea, New Caledonia, on 10 September 2006. Australia, the Cook Islands, the Federated

States of Micronesia, Fiji, France, New Zealand, Republic of Marshall Islands, and the

United States of America were represented. The list of representatives is attached as Annex 1.

Agenda Item 1: Official Opening

2. The Director of SPREP opened the Conference of the Plenipotentiaries.

Agenda Item 2 and 3: Appointment of Chair and Vice-Chair and Adoption of Agenda and

Working Arrangements

3. The Representatives of Australia and France were appointed Chair and Vice-Chair,

respectively.

Agenda Item 4: Matters arising from the Conference of Plenipotentiaries 2005

4. The Secretariat presented the Protocols outlining that the rationale behind the

amendments was to bring them into line with their global equivalent legal instruments.
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5. The process of amending the instruments had taken four years. This started with the
initial instruction by the 6™ Meeting of the Parties(MOP) in July 2002 for the Secretariat to
draft amendments to the protocols. The draft amendments were presented to the 7" MOP in
September 2004 which decided to set up a working group to consider the draft amendments
in detail. The Working Group met in February 2005 and agreed on final draft texts that were
considered by the Conference of the Plenipotentiaries in September 2005, resulting in the

adoption in principle of the texts of the 3 Protocols currently before the Conference.
6. The Conference noted the report of the Secretariat.

Agenda Item 5: Adoption of the Protocol for the Prevention of Pollution of the Pacific Region
by Dumping

7. The Representative of France moved for the adoption of the amended Protocol for the
Prevention of Pollution of the Pacific Region by Dumping. The Representative of the Cook

Islands seconded the motion.

8. The Protocol was adopted by Cook Islands, Federated States of Micronesia, Fiji,
France, New Zealand, Republic of Marshall Islands, and the United States of America.

9. The adopted Protocol is attached as Annex 2.

10.  The Secretariat clarified that the adopted Protocol would be conveyed to the
Depositary, the Secretary-General of the Pacific Islands Forum Secretariat, who would then
submit the Protocol to all Parties for formal acceptance. Parties would indicate acceptance by
depositing an Instrument of Acceptance with the Depositary. Three-quarters of the Parties
(i.e., 8 Parties from the total of 12) would enable the amended Protocol to enter into force.
The old Protocol would nevertheless remain in force for those Parties that did not accept the

amended Protocol.
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Agenda Item 6: Adoption and signature of the Protocol on Oil Pollution Preparedness,

Response and Cooperation in the Pacific Region

11.  The Representative of the Federated States of Micronesia moved for the adoption of
the new Protocol on Qil Pollution Preparedness, Response and Cooperation in the Pacific Region.

The Representative of the United States of America seconded the motion.

12.  The Protocol was adopted unanimously by the Conference.

13. The adopted Protocol is attached as Annex 3.

14.  The Secretariat clarified that the adopted new Protocol would be immediately open
for signature until the end of the 17" SPREP Meeting at which time it would be conveyed to
the Depositary, the Secretary-General of the Pacific Islands Forum Secretariat, where it
would remain open until the expiration of 12 months from the date of adoption. The Protocol
would thereafter remain open for signature indefinitely. Parties would indicate ratification, or
accession by depositing an Instrument of Ratification or an Instrument of Accession with the
Depositary. Five such instruments would enable the new Protocol to enter into force. The old
Protocol would nevertheless remain in force for those Parties that neither ratified nor acceded

to the new Protocol.

15.  The Representatives of the Federated States of Micronesia, France, and the United

States of America signed the Protocol.
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Agenda Item 7: Adoption and signature of the Protocol on Hazardous and Noxious Substances

Pollution, Preparedness, Response and Cooperation in the Pacific Region

16.  The Representative of France moved for the adoption of the new Protocol on
Hazardous and Noxious Substances Pollution, Preparedness, Response and Cooperation in the Pacific

Region. The Representative of New Zealand seconded the motion.

17.  The Representatives of Australia, Cook Islands, Federated States of Micronesia, Fiji,

France, New Zealand, and Republic of Marshall Islands adopted the Protocol.

18. The adopted Protocol is attached as Annex 4.

19.  The Secretariat clarified that the adopted new Protocol would be immediately open
for signature until the end of the 17" SPREP Meeting at which time it would be conveyed to
the Depositary, the Secretary-General of the Pacific Islands Forum Secretariat, where it
would remain open until the expiration of 12 months from the date of adoption. The Protocol
would thereafter remain open for signature indefinitely. Parties would indicate ratification, or
accession by depositing an Instrument of Ratification or an Instrument of Accession with the
Depositary. Five such instruments would enable the new Protocol to enter into force. The old
Protocol would nevertheless remain in force for those Parties that neither ratified nor acceded

to the new Protocol.

20.  The Representatives of the Federated States of Micronesia and France signed the
Protocol.
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Agenda items 8: Other Matters

21. There were no other matters raised.

Agenda items 9: Adoption of the Conference Record

22. The Conference adopted the record of its proceedings.

Agenda items 10: Closing of the Conference

23.  The Chair congratulated the Parties for adopting and signing the Protocols and
expressed appreciation to the Director, his staff and the interpretation and translation teams

for their support to the Conference. The Chair then declared the Conference closed.
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US Department of State
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United States of America
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Honolulu

HAWAII

Tel: (662) 205 4712/202 4995
Fax: (662) 254 2839
Email: Mark.Fornwall@usgs.gov
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Annex 2: PROTOCOL FOR THE PREVENTION OF POLLUTION OF THE
PACIFIC REGION BY DUMPING

The Parties to the Protocol,

Being Parties to the Convention for the Protection of the Natural Resources and Environment
of the South Pacific Region, adopted in Noumea, New Caledonia on the twenty-fourth day of

November in the year one thousand nine hundred and eighty-six;

Desiring to make this Protocol consistent with the 1996 Protocol to the Convention on the
Prevention of Marine Pollution by Dumping of Wastes and Other Matter 1972 as envisaged by
Article 12 of that Protocol,

Taking into account relevant international agreements and actions, especially the United
Nations Convention on the Law of the Sea, 1982 (UNCLOS), the Rio Declaration on

Environment and Development and Agenda 21;

Recognising the danger posed to the marine environment by pollution caused by the dumping

and incineration at sea of wastes or other matter;

Considering that they have a common interest to protect the Pacific region from this danger,

taking into account the unique environmental quality of the region;

Recognising the special needs and limited resources of Small Island Developing States with
regard to the promotion of international and regional co-operation concerning the prevention of

marine pollution by dumping or incineration of wastes;

Applying a precautionary approach to environmental protection from dumping or incineration
at sea of wastes or other matter, and taking into account the approach that the polluter should,

in principle, bear the cost of pollution;

Aware of the need to promote access to and the transfer of environmentally sound technology,

including clean production technology;

Have agreed as follows:
Avrticle 1 DEFINITIONS
For the purposes of this Protocol:

Q) “Convention” means the Convention for the Protection of the Natural Resources and
Environment of the South Pacific Region adopted in Noumea, New Caledonia on the

twenty-fourth day of November in the year one thousand nine hundred and eighty-six;
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(2) (@) “Dumping” means:

(i) any deliberate disposal into the sea of wastes or other matter from
vessels, aircraft, platforms or other man-made structures at sea;

(if)  any deliberate disposal into the sea of vessels, aircraft, platforms or other
man-made structures at sea;

(iii) any storage of wastes or other matter in the seabed and the subsoil
thereof from vessels, aircraft, platforms or other man-made structures at
sea; and

(iv) any abandonment or toppling at site of platforms or other man-made

structures at sea, for the sole purpose of deliberate disposal.

(b) “Dumping” does not include:

(i) the disposal into the sea of wastes or other matter incidental to, or
derived from the normal operations of vessels, aircraft, platforms or other
man-made structures at sea and their equipment, other than wastes or
other matter transported by or to vessels, aircraft, platforms or other man-
made structures at sea, operating for the purpose of disposal of such
matter or derived from the treatment of such wastes or other matter on
such vessels, aircraft, platforms or other man-made structures;

(if)  placement of matter for a purpose other than the mere disposal thereof,
provided that such placement is not contrary to the aims of this Protocol;
and

(iii) notwithstanding paragraph 2(a)(iv) abandonment in the sea of matter
(e.g., cables, pipelines and marine research devices) placed for a purpose

other than the mere disposal thereof.

(c) The disposal or storage of wastes or other matter directly arising from, or
related to the exploration, exploitation and associated off-shore processing of

seabed mineral resources is not covered by the provisions of this Protocol.

3 “Incineration at sea” means the combustion on board a vessel, platform or other man-
made structure at sea of wastes or other matter for the purpose of their deliberate disposal by
thermal destruction. “Incineration at sea” does not include the incineration of wastes or other
matter on board a vessel, platform, or other man-made structure at sea if such wastes or other
matter were generated during the normal operation of that vessel, platform or other man-made

structure at sea.
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@) “Organisation” means the Secretariat for the Pacific Regional Environment
Programme.
(5) “Permit” means permission granted in advance and in accordance with this Protocol for

the disposal of wastes or other matter at sea.

(6) “Sea” means all marine waters other than the internal waters of Member States, as
well as the seabed and the subsoil thereof; it does not include sub-seabed repositories accessed

only from land.

Article 2 GENERAL APPLICATION PROVISIONS

Q) The area to which this Protocol applies (hereinafter referred to as the “Protocol Area”)
shall be the Convention Area as defined in Article 2 of the Convention together with the
continental shelf of a Party where it extends, in accordance with international law, outward

beyond the Convention Area.

2 Notwithstanding any other provision of this Protocol, this Protocol shall relate to

internal waters only to the extent provided for in sub-paragraphs (a) and (b).

(&) Each Party shall at its discretion either apply the provisions of this Protocol or
adopt other effective permitting and regulatory measures to control the deliberate
disposal of wastes or other matter in marine internal waters where such disposal
would be “dumping” or “incineration at sea” within the meaning of article 1, if
conducted at sea.

(b) Each Party should provide the Organisation with information on legislation and
institutional mechanisms regarding implementation, compliance and enforcement
in marine internal waters. Parties should also use their best efforts to provide on
a voluntary basis summary reports on the type and nature of the materials

dumped in marine internal waters.

Article3 ~ GENERAL OBLIGATIONS

Q) Consistent with their technical, economic and scientific capabilities, the Parties shall
take all appropriate measures to effectively prevent, reduce and where practicable eliminate
pollution in the Protocol Area by the dumping and incineration of wastes and other matter at

sea.
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(2) Dumping and incineration of wastes and other matter within the territorial sea and the
exclusive economic zone or onto the continental shelf of a Party as defined in international law
shall not be carried out without the express prior approval of that Party, which has the right to
permit, regulate and control such activities taking fully into account the provisions of this
Protocol, and after due consideration of the matter with other Parties which by reason of their

geographical situation may be adversely affected thereby.

?3) National laws, regulations and measures adopted by the Parties shall be no less
effective in preventing, reducing and where practicable eliminating pollution by dumping or
incineration than the rules and procedures provided for in the 1996 Protocol to the Convention

on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, 1972.

(4) When implementing the provisions of this Protocol, the Parties shall act so as to ensure
that:

(@ there is no direct or indirect transfer of the damage or likelihood of damage from
one part of the environment to another; and

(b) the nature of the pollution is not transformed from one type to another.

(5) In implementing this Protocol, Parties shall apply a precautionary approach to
environmental protection from dumping of wastes or other matter whereby appropriate
preventative measures are taken when there is reason to believe that wastes or other matter
introduced into the marine environment are likely to cause harm even when there is no

conclusive evidence to prove a causal relation between inputs and their effects.

(6) Taking into account the approach that the polluter should, in principle, bear the cost of
pollution, each Party shall endeavour to promote practices whereby those it has authorised to
engage in dumping or incineration at sea bear the cost of meeting the pollution prevention and

control requirements for the authorised activities, having due regard to the public interest.

Article 4 DUMPING OF WASTES AND OTHER MATTER AND EXCEPTIONS

(D) Each Party shall establish and implement legislative and administrative arrangements

to give effect to this Protocol.

2 Parties shall ensure that the issuance of permits, and the permit conditions, comply
with the provisions of Annexes | and Il. The dumping of wastes or other matter listed in Annex

I shall require a permit issued in accordance with this Protocol.
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?3) Special attention shall be paid to opportunities to avoid dumping and to apply

environmentally preferable alternatives.

@) The Parties shall prohibit the following activities:

(@ the dumping of wastes or other matter at sea, other than those listed in Annex I;
(b) the incineration of wastes or other matter at sea; and
(c) the exportation of wastes and other matter for the purpose of dumping or

incineration at sea.

(5) The provisions of paragraph 4(a) and (b) shall not apply when it is necessary to secure
the safety of human life or of vessels, aircraft, platforms or other man-made structures at sea in
cases of force majeure caused by stress of weather, or in any case which constitutes a danger to
human life or a real threat to vessels, aircraft, platforms or other man-made structures at sea, if
dumping or incineration at sea appears to be the only way of averting the threat and if there is
every probability that the damage consequent upon such dumping or incineration at sea will be
less than would otherwise occur. Such dumping or incineration at sea shall be so conducted as
to minimise the likelihood of damage to human or marine life and shall be reported forthwith

to the Organisation.

(6) A Party may issue a permit as an exception to paragraph 4(a) and (b), in emergencies
posing an unacceptable threat to human health, safety, or the marine environment and
admitting of no other feasible solution. Before doing so the Party shall consult any other
country or countries that are likely to be affected and the Organisation which, after consulting
other Parties, and competent international organisations as appropriate, shall, in accordance
with article 12(2)(e) promptly recommend to the Party the most appropriate procedures to
adopt. The Party shall follow these recommendations to the maximum extent feasible
consistent with the time within which action must be taken and with the general obligation to
avoid damage to the marine environment and shall inform the Organisation of the action it

takes. The Parties pledge themselves to assist one another in such situations.

) Any Party may waive its rights under paragraph 6 at the time of, or subsequent to

ratification, acceptance or approval of, or accession to this Protocol.

(8) No provision of this Protocol shall be interpreted as preventing a Party from
prohibiting, insofar as that Party is concerned, the dumping of wastes or other matter listed in

Annex |. That Party shall notify the Organisation of any such prohibition.
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Article 5 RESPONSIBILITIES OF DESIGNATED AUTHORITIES

Q) Each Party shall designate an appropriate authority or authorities to:

(@) issue permits in accordance with this Protocol,;

(b) keep records of the nature and quantities of all wastes or other matter for which
dumping permits have been issued and where practicable the quantities actually
dumped and the location, time and method of dumping; and

(c) monitor individually, or in collaboration with other Parties and competent
international organisations, the condition of the sea for the purposes of this

Protocol.

(2) The appropriate authority or authorities of each Party shall issue the permits under
paragraph 1 and in the emergency circumstances provided for in Article 4, in respect of the

wastes or other matter intended for dumping or incineration at sea:

(@ loaded in its territory; or
(b) loaded onto vessels and aircraft registered in its territory or flying its flag when

the loading occurs in the territory of a State not Party to this Protocol.

3) In issuing permits under this Protocol the appropriate authority or authorities shall
comply with Article 4 and Annex Il together with such additional criteria, measures and

requirements, as they may consider relevant.

4 Each Party shall report to the Organisation, and where appropriate to the other Parties:

(@) the information specified in paragraph 1(b) and (c), which shall be submitted
annually;

(b) any administrative and legislative measures taken to implement the provisions of
this Protocol, including a summary of enforcement measures; and

(c) any problems experienced in the application of the administrative and legislative

measures, and any matter related to their effectiveness.

(5) The information referred to in paragraph 4(b) and (c) shall be submitted on a regular
basis for evaluation by an appropriate subsidiary body determined by the Meeting of the

Parties. This body shall regularly report to Meetings or Special Meetings of the Parties.
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Article 6 IMPLEMENTATION AND ENFORCEMENT

Q) Each Party shall apply the measures required to implement this Protocol to all:

(@) vessels and aircraft registered in its territory or flying its flag;

(b) vessels and aircraft loading in its territory wastes or other matter which are to be
dumped or incinerated at sea; and

(c) vessels, aircraft and fixed or floating platforms or other man-made structures
believed to be engaged in dumping or incineration at sea in areas within which it

is entitled to exercise jurisdiction in accordance with international law.

2 Each Party shall take in its territory appropriate measures in accordance with
international law to prevent and if necessary punish conduct in contravention of the provisions

of this Protocol.

?3) The Parties agree to co-operate in the development of procedures for the effective
application of this Protocol particularly on the high seas, including procedures for the reporting
of vessels and aircraft observed dumping or incinerating at sea wastes or other matter in
contravention of the Protocol.

4 This Protocol shall not apply to those vessels and aircraft entitled to sovereign
immunity under international law. However, each Party shall ensure by the adoption of
appropriate measures that such vessels and aircraft owned or operated by it act in a manner
consistent with the object and purpose of this Protocol, and shall inform the Organisation

accordingly.

(5) A State may at the time it expresses its consent to be bound by this Protocol, or at any
time thereafter, declare that it shall apply the provisions of this Protocol to its vessels and
aircraft referred to in paragraph 4, recognising that only that State may enforce those

provisions against its vessels and aircraft.

Article 7 COMPLIANCE PROCEDURES

The Meeting of the Parties shall establish procedures and mechanisms necessary to assess and
promote compliance with this Protocol. Such procedures and mechanisms shall be developed
with a view to allowing for the full and open exchange of information in a constructive
manner. Where appropriate, the Meeting of the Parties may provide for the provision of
information, advice and assistance to countries which are Parties or non-Parties to the
Convention.
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Article 8 ADOPTION OF OTHER MEASURES

Nothing in this Protocol shall affect the right of each Party to adopt more stringent measures in
accordance with the principles of international law to prevent dumping or incineration of

wastes or other matter at sea.

Article 9 REPORTING OF UNAUTHORISED DUMPING AND INCINERATION
INCIDENTS

Each Party undertakes to issue instructions to its maritime inspection vessels and aircraft and
to other appropriate services to report to its authorities any incidents or conditions in the
Protocol Area which give rise to suspicions that dumping or incineration at sea in
contravention of the provisions of this Protocol has occurred or is about to occur. Parties shall,
if they consider it appropriate, report accordingly to the Organisation and to any other Party

concerned.

Article 10 TECHNICAL COOPERATION AND ASSISTANCE

The Parties, in consultation with the Organisation, shall cooperate with a view to formulating
and as far as practicable implementing programs of assistance for the prevention, reduction and
where practicable elimination of pollution caused by dumping and incineration of wastes and

other matter at sea, including the provision of:

(&) training programs for scientific and technical personnel relating to research,
monitoring and enforcement;

(b) as appropriate, necessary equipment and facilities with a view to strengthening
national capabilities;

(c) advice on the implementation of this Protocol;

(d) information and technical cooperation relating to the disposal and treatment of
wastes and other measures to prevent, reduce and where practicable eliminate
pollution caused by dumping and incineration at sea; and

(e) access to and transfer of environmentally sound technologies and corresponding
know-how, in particular to Small Island Developing States on favourable terms,
including on concessional and preferential terms, as mutually agreed, taking into
account the need to protect intellectual property rights as well as the special

needs of Small Island Developing States.
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Article 11

INSTITUTIONAL ARRANGEMENTS

The Parties designate the Organisation to carry out the following functions:

(@)

(b)

(©

(d)

(€)

()

(@)

Article 12

to assist the Parties, upon request, in the communication of reports in accordance
with this Protocol,;

to convey to the Parties concerned all notifications received by the Organisation
in accordance with the provisions of this Protocol;

to transmit to the International Maritime Organization as the organisation
responsible for the secretariat functions under the Convention on the Prevention
of Marine Pollution by Dumping of Wastes and Other Matter, 1972 and the 1996
Protocol thereto, reports of dumping or incineration at sea and any other records
and information submitted under this Protocol which the Organisation considers
should be provided;

to foster cooperation with the International Maritime Organization with a view to
promoting capacity building of Parties and non-Parties, and achieving a more
effective implementation of this Protocol and use of resources;

to keep itself informed on evolving international standards and the results of
research and investigation, and to advise Meetings of the Parties to this Protocol
of such developments and any modification of the Annexes which may become
desirable;

to provide policy and technical advice including guidelines taking into account
that developed by the International Maritime Organization; and

to carry out other duties assigned to it by the Parties.

MEETING OF THE PARTIES

(D) Ordinary meetings of the Parties to this Protocol shall be held in conjunction with

ordinary meetings of the Parties to the Convention held pursuant to Article 22 of the

Convention. The Parties to this Protocol may also hold extraordinary meetings in conformity

with Article 22 of the Convention.

2) It shall be the function of the meetings of the Parties to this Protocol to:

(@)

(b)

keep under review the implementation of this Protocol, and to consider the
efficacy of the measures adopted and the need for any other measures, in
particular in the form of Annexes;

study and consider the records of the permits issued in accordance with Article 5
and the emergency situation in Article 4 and of the dumping or incineration at

sea which has taken place;
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(c) review and amend as required any Annex to this Protocol;

(d) adopt as necessary guidelines for the preparation of records and procedures to be
followed in submitting reports and records in accordance with this Protocol,
taking into account the guidelines and procedures adopted by the International
Maritime Organization;

(e) develop, adopt and implement in consultation with the Organisation and other
competent international organisations procedures pursuant to Article 4 including
basic criteria for determining emergency circumstances and procedures for
consultative advice and the safe disposal, storage or destruction of matter in such
circumstances;

(f) invite, as necessary, the appropriate scientific body or bodies to collaborate with
and to advise the Parties and the Organisation on any scientific or technical
aspects relevant to this Protocol, including particularly the content and
applicability of the Annexes; and

(9) perform such other functions as may be appropriate for the implementation of

this Protocol.

3) The adoption of amendments to the Annexes to this Protocol pursuant to Article 25 of

the Convention shall require a three-fourths majority vote of the Parties to this Protocol.

Article 13 RELATIONSHIP BETWEEN THIS PROTOCOL AND THE
CONVENTION

1) The provisions of the Convention relating to any Protocol shall apply with respect to

the present Protocol.

2) The rules of procedures and the financial rules adopted pursuant to Article 22 of the
Convention shall apply with respect to this Protocol, unless the Parties to this Protocol agree

otherwise.
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ANNEX'I

WASTES OR OTHER MATTER THAT MAY BE CONSIDERED FOR DUMPING

1. Taking into consideration the provisions of Article 4 of this Protocol a Party may

consider the following wastes or other matter for dumping:

(@) dredged material;

(b) sewage sludge;

(c) fish waste, or material resulting from industrial fish processing operations;

(d) vessels and platforms or other man-made structures at sea;

(e) inert, inorganic geological material;

(f)  organic material of natural origin; and

(9) bulky items primarily comprising iron, steel, concrete and similarly unharmful
materials for which the concern is physical impact, and limited to those
circumstances where such wastes are generated at locations, such as small islands
with isolated communities, having no practicable access to disposal options other

than dumping.

2. The wastes or other matter referred to in paragraph 1(d) and (g) may be considered for
dumping, provided that material capable of creating floating debris or otherwise contributing
to pollution of the marine environment has been removed to the maximum extent and provided

that the material dumped poses no serious obstacle to fishing or navigation.

3 Notwithstanding the above, materials listed in paragraphs 1(a)-(g) containing levels of
radioactivity greater than de minimis (exempt) concentrations as defined by the International
Atomic Energy Agency and adopted by Parties, shall not be considered eligible for dumping;
provided further that within 25 years of 20 February 1994, and at each 25 year interval
thereafter, Parties shall complete a scientific study relating to all radioactive wastes and other
radioactive matter other than high level wastes or matter, taking into account such other factors
as Parties consider appropriate and shall review the prohibition on dumping of such substances

in accordance with the procedures set forth in article 25 of the Convention.
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ANNEX 11

ASSESSMENT OF WASTES OR OTHER MATTER
THAT MAY BE CONSIDERED FOR DUMPING

GENERAL

1. The acceptance of dumping under certain circumstances shall not remove the

obligations under this Annex to make further attempts to reduce the necessity for dumping.

WASTE PREVENTION AUDIT

2. The initial stages in assessing alternatives to dumping should, as appropriate, include
an evaluation of:

@ types, amounts and relative hazard of wastes generated,

(b) details of the production process and the sources of wastes within that process;
and

(c) feasibility of the following waste reduction/prevention techniques -

0] product reformulation;

(i) clean production technologies;
(iii)  process modification;

(iv)  input substitution; and

(v) on site, close-loop recycling.

3. In general terms, if the required audit reveals that opportunities exist for waste
prevention at source, an applicant is expected to formulate and implement a waste prevention
strategy, in collaboration with relevant local and national agencies, which includes specific
waste reduction targets and provision for further waste prevention audits to ensure that these
targets are being met. Permit issuance or renewal decisions shall assure compliance with any

resulting waste reduction and prevention requirements.

4. For dredged material and sewage sludge, the goal of waste management should be to
identify and control the sources of contamination. This should be achieved through
implementation of waste prevention strategies and requires collaboration between the relevant
local and national agencies involved with the control of point and non-point sources of
pollution. Until this objective is met, the problems of contaminated dredged material may be

addressed by using disposal management techniques at sea or on land.
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CONSIDERATION OF WASTE MANAGEMENT OPTIONS

5. Applications to dump wastes or other matter shall demonstrate that appropriate
consideration has been given to the following hierarchy of waste management options, which

implies an order of increasing environmental impact:

@ re-use;

(b) off-site recycling;

© destruction of hazardous constituents;

(d) treatment to reduce or remove the hazardous constituents; and

©) disposal on land, into air and in water.

6. A permit to dump wastes or other matter shall be refused if the permitting authority
determines that appropriate opportunities exist to re-use, recycle or treat the waste without
undue risks to human health or the environment or disproportionate costs. The practical
availability of other means of disposal should be considered in the light of a comparative risk

assessment involving both dumping and the alternatives.

CHEMICAL, PHYSICAL, AND BIOLOGICAL PROPERTIES

7. Parties shall consider whether an adequate scientific basis and sufficient knowledge of
the composition and characteristics of the wastes or other matter proposed for dumping exist
for assessing the impact of such material on the marine environment and human health. This
information will be the basis for a decision to consider the practical availability of alternatives
or whether a waste may be dumped. If a waste is so poorly characterised that proper
assessment cannot be made of its potential impacts on human health and the environment, that

waste shall not be dumped.

8. Characterisation of the wastes and their constituents shall take into account:

(@ Origin, total amount and average composition of matter;

(b) Form (e.g. solid, sludge, liquid, or gaseous);

(c) Properties: physical (e.g. solubility and density), chemical and biochemical (e.g.
oxygen demand, nutrients) and biological (e.g. presence of viruses, bacteria,
yeasts, parasites);

(d) Persistence: physical, chemical and biological;

(e) Toxicity;

() Accumulation and biotransformation in biological materials or sediments;

(g) Susceptibility to physical, chemical and biochemical changes and interaction in
the aquatic environment with other dissolved organic and inorganic materials;

(h)  Probability of production of taints or other changes reducing marketability of

resources (e.g. fish, shellfish).
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ACTION LIST

9. Each Party shall develop a National Action List to provide a mechanism for screening
candidate wastes and their constituents on the basis of their potential effects on human health
and the marine environment. In selecting substances for consideration in an Action List,
priority shall be given to toxic, persistent and bioaccumulative substances from anthropogenic
sources (e.g. cadmium, mercury, organohalogens, petroleum hydrocarbons, and, whenever
relevant, arsenic, lead, copper, zinc, beryllium, chromium, nickel and vanadium, organosilicon
compounds, cyanides, fluorides and pesticides or their by-products other than
organohalogens). An Action list can also be used as a trigger mechanism for further waste

prevention considerations.

10. An Action List shall specify an upper level, and may also specify a lower level. The
upper level should be set so as to avoid acute or chronic effects on human health or on
sensitive marine organisms representative of the marine ecosystem. Application of an Action

List will result in three possible categories of waste:

(@) Wastes which contain specified substances, or which cause biological responses,
exceeding the relevant upper level shall not be dumped, unless made acceptable
for dumping through the use of management techniques or processes;

(b) Wastes which contain specified substances, or which cause biological responses,
below the relevant lower levels should be considered to be of little environmental
concern in relation to dumping; and

(c) Wastes which contain specified substances, or which cause biological responses,
below the upper level but above the lower level require more detailed assessment

before their suitability for dumping can be determined.

DUMP-SITE SELECTION

11. Information required to select a dump-site shall include:

(@ physical, chemical and biological characteristics of the water-column and the
seabed,;

(b) location of amenities, values and other uses of the sea in the area under
consideration;

(c) assessment of the constituent fluxes associated with dumping in relation to
existing fluxes of substances in the marine environment; and

(d) economic and operational feasibility.
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ASSESSMENT OF POTENTIAL EFFECTS

12. Assessment of potential effects should lead to a concise statement of the expected
consequences of the sea or land disposal options, i.e. the “Impact Hypothesis”. It provides a
basis for deciding whether to approve or reject the proposed disposal option and for defining

environmental monitoring requirements.

13. The assessment for dumping should integrate information on waste characteristics,
conditions at the proposed dump-site(s), fluxes, and proposed disposal techniques and specify
the potential effects on human health, living resources, amenities and other legitimate uses of
the sea. It should define the nature, temporal and spatial scales and duration of expected

impacts based on reasonably conservative assumptions.

14, An analysis of each disposal option should be considered in the light of a comparative
assessment of the following concerns: human health risks, environment costs, hazards,
(including accidents), economics and exclusion of future uses. If this assessment reveals that
adequate information is not available to determine the likely effects of the proposed disposal
option then this option should not be considered further. In addition, if the interpretation of the
comparative assessment shows the dumping option to be less preferable, a permit for dumping

should not be given.

15. Each assessment should conclude with a statement supporting a decision to issue or

refuse a permit for dumping.

MONITORING

16. Monitoring is used to verify that permit conditions are met — compliance monitoring —
and that the assumptions made during the permit review and site selection process were correct
and sufficient to protect the environment and human health — field monitoring. It is essential

that such monitoring programs have clearly defined objectives.

PERMIT AND PERMIT CONDITIONS

17. A decision to issue a permit should only be made if all impact evaluations are
completed and the monitoring requirements are determined. The provisions of the permit shall
ensure, as far as practicable, that environmental disturbance and detriment are minimised and

the benefits maximised. Any permit issued shall contain data and information specifying:

@) the types and sources of materials to be dumped;
(b) the location of the dump-site(s)
(c) the method of dumping; and

(d) monitoring and reporting requirements.
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18. Permits should be reviewed at regular intervals, taking into account the results of
monitoring and the objectives of monitoring programs. Review of monitoring results will
indicate whether field programs need to be continued, revised or terminated and will contribute
to informed decisions regarding the continuance, modification or revocation of permits. This
provides an important feedback mechanism for the protection of human health and the marine

environment.



Noumea (SPREP) Convention 2006: Adopted Oil Protocol Page 33

Annex 3: PROTOCOL ON OIL POLLUTION PREPAREDNESS, RESPONSE AND
COOPERATION IN THE PACIFIC REGION

The Parties to this Protocol,

Being Parties to the Convention for the Protection of the Natural Resources and Environment of
the South Pacific Region adopted in Noumea, New Caledonia on the twenty-fourth day of

November in the year one thousand nine hundred and eighty-six;

Desiring to make this Protocol consistent with the provisions of the International Convention on
Oil Pollution Preparedness, Response and Cooperation 1990 (OPRC Convention 90) as envisaged
by Article 10 of that Convention and any other relevant International Maritime Organization

(IMO) agreements;

Conscious that oil pollution arising from ships, off-shore units, sea ports and oil handling

facilities pose the threat of significant pollution incidents in the Pacific Region;

Aware that the islands of the region are particularly vulnerable to damage resulting from
significant pollution due to the sensitivity of their ecosystems and their economic reliance on the

continuous utilisation of their coastal areas and marine environment;

Mindful of the importance of precautionary measures and prevention in avoiding oil pollution in
the first instance, and the need for strict application of existing international instruments dealing
with maritime safety and marine pollution prevention, particularly the International Convention
for the Safety of Life at Sea, 1974 (SOLAS), as amended, and the International Convention for
the Prevention of Pollution from Ships, 1973, as modified by the Protocol of 1978 (MARPOL
73/78) relating thereto, as amended, and also the speedy development of enhanced standards for

the design, operation and maintenance of ships carrying oil, and of offshore units;

Recognising further the importance of rational preparation and mutual co-operation and assistance

in responding effectively to pollution incidents or the threat thereof;

Determined to avert ecological damage to the marine environment and coastal areas of the Pacific
Region through the adoption of national contingency plans and the promotion of bilateral and

multilateral co-operation in preparedness and response to pollution incidents involving oil;

Recognising the special needs and limited resources of Pacific Small Island Developing States
with regard to the promotion of international and regional co-operation concerning preparedness
and response, and further noting the provisions herein regarding the reimbursement of the cost of

assistance provided;
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Emphasising the importance of effective preparation for combating oil pollution incidents and the

important role which the oil and shipping industries have in this regard;

Recognising that in the event of an oil pollution incident, prompt and effective action is essential
and should be taken initially at the national level to organise and coordinate prevention, response,

mitigation and clean up activities;

Reaffirming the approach that the polluter should, in principle, bear the cost of pollution;
Bearing in mind the relevant provisions of the United Nations Convention on the Law of the Seg;

Have agreed as follows:

Article 1 DEFINITIONS

For the purposes of this Protocol:

@) “Convention” means the Convention for the Protection of the Natural Resources and
Environment of the South Pacific Region adopted in Noumea, New Caledonia on the

twenty-fourth day of November in the year one thousand nine hundred and eighty-six;

(b) “Offshore unit” means any fixed or floating offshore installation or structure engaged in

gas or oil exploration, exploitation or production activities, or loading or unloading of oil;

(c) “oil” means petroleum in any form including crude oil, fuel oil, sludge, oil refuse and

refined products;

(d) “Organisation” means the Secretariat for the Pacific Regional Environment Programme;

(e) “pollution incident” means an occurrence, or series of occurrences having the same origin
which results or may result in a discharge of oil and which poses or may pose a threat to the
marine environment, or to the coastline or related interests of one or more States, and which

requires emergency action or other immediate response;

(j)] “related interests” of a Party refer, inter alia, to:

(i)  maritime, coastal, port, or estuarine activities;

(ii) fishing activities and the management and conservation of living and non-living
marine resources, including coastal ecosystems;

(iii) the cultural value of the area concerned and the exercise of traditional customary
rights therein;

(iv) the health of the coastal population; and

(v) tourist and recreational activities;
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(9) “Sea ports and oil handling facilities” means those facilities which present a risk of an oil
pollution incident and includes, inter alia, sea ports, oil terminals, pipelines and other oil handling

facilities;

(h) “Pacific Region” means the Convention Area as defined in Article 2 of the Convention

and adjacent coastal areas.

Article 2 APPLICATION

1. This Protocol applies to pollution incidents in the Pacific Region.

2. Each Party shall apply this Protocol without prejudice to the sovereignty or the
jurisdiction of other Parties or other States. Any measure taken by a Party to apply this Protocol

shall be in accordance with international law.

Article 3 PLANNING AND RESPONSE PROVISIONS

1. The Parties to this Protocol shall, within their respective capabilities, co-operate in taking
all necessary measures for the protection of the Pacific Region from the threat and effects of

pollution incidents.

2. The Parties shall, within their respective capabilities, establish and maintain, or continue
the establishment and maintenance of national systems aimed at preventing, responding to and

combating pollution incidents, and reducing the risk thereof. Such means shall include:

@) the enactment, as necessary, of relevant legislation;

(b) the designation of:

(i) acompetent national authority or authorities with responsibility for pollution
preparedness and response;

(if) a national operational contact point or points, which shall be responsible for
the receipt and transmission of pollution incident reports; and

(iii) an authority which is entitled to act on behalf of the State to request

assistance, or to decide to render any assistance requested;

(c) a national contingency plan for preparedness and response which includes the
organisational relationship of the various bodies involved, whether public or
private, taking into account guidelines developed by the Organisation and the

International Maritime Organization.
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3. Each Party shall require that ships entitled to fly its flag have on board a shipboard
pollution emergency pollution plan in accordance with the provisions developed by the

International Maritime Organization.

4, Each Party shall require that authorities or operators in charge of such sea ports and oil
handling facilities under its jurisdiction as it deems appropriate have pollution incident plans or
similar arrangements which are co-ordinated with the national system established and approved in

accordance with procedures established by the competent national authority.

5. In addition, each Party, within its capabilities either individually or through bilateral or
multilateral cooperation and, as appropriate, in cooperation with the oil and shipping industries,

port authorities and other relevant entities, shall establish:

(@ a minimum level of pre-positioned equipment for responding to pollution incidents,
commensurate with the risk involved, and programmes for its use;

(b) a programme of exercises for pollution incident response organisations and training
of relevant personnel;

(c) detailed plans and communication capabilities for responding to a pollution incident.
Such capabilities should be continuously available; and

(d) a mechanism or arrangement to coordinate the response to a pollution incident with,

if appropriate, the capabilities to mobilise the necessary resources.

Article 4 EXCHANGE OF INFORMATION

1. Each Party shall periodically exchange with other Parties, either directly or through the
Organisation, current information relating to the implementation of this Protocol, including the
identification of the officials charged with carrying out the activities covered by it, and
information on its laws, regulations, institutions and operational procedures relating to the

prevention and the means of reducing and combating the harmful effects of pollution incidents.

2. In particular each Party shall ensure that current information is provided to the

Organisation concerning:

(@) the location, telecommunication data and, if applicable, areas of responsibility of
authorities and entities responsible for pollution preparedness and response;

(b) information concerning pollution response equipment and expertise in disciplines
related to pollution incident response and marine salvage which may be made
available to other States, upon request; and

(c) its national contingency plan.
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Article 5

REPORTING OF POLLUTION INCIDENTS

1 Each Party shall within its respective capability establish appropriate procedures to ensure

that information regarding pollution incidents is reported as rapidly as possible and shall, inter

alia:

@)

(b)

©

(d)

©

require masters or other persons having charge of ships flying its flag and persons
having charge of offshore units under its jurisdiction to report without delay any
event on their ship or offshore unit involving a discharge or probable discharge of

oil:

(i) inthe case of a ship, to the nearest coastal State;
(if) in the case of an offshore unit, to the coastal State to whose jurisdiction the

unit is subject;

require masters or other persons having charge of ships flying its flag and persons
having charge of offshore units under its jurisdiction to report without delay any

observed event at sea involving a discharge of oil or the presence of oil:

Q) in the case of a ship, to the nearest coastal State;
(i) in the case of an offshore unit, to the coastal State to whose jurisdiction the

unit is subject;

require persons having charge of sea ports and oil handling facilities under its
jurisdiction to report without delay any event involving a discharge or probable

discharge of oil or the presence of oil to the competent national authority;

instruct its maritime inspection vessels or aircraft and other appropriate services or
officials to report without delay any observed event at sea or at a sea port or oil
handling facility involving a discharge of oil or the presence of oil to the competent

national authority or, as the case may be, to the nearest coastal State;

request the pilots of civil aircraft to report without delay any observed event at sea

involving a discharge of oil or the presence of oil to the nearest coastal State.

2. Reports made under this Article shall be required to conform with any applicable

international requirements, and in particular shall be made in accordance with the requirements of

the Organisation and taking into account the guidelines and general principles adopted by the

International Maritime Organization.
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3. In the event of receiving a report regarding a pollution incident, each Party shall promptly
inform all other Parties whose interests are likely to be affected by such incident as well as the
flag State of any vessel involved in it. Each Party shall also inform the Organisation and, directly
or through the Organisation, the competent international organisations. Furthermore, it shall
inform, as soon as feasible, such other Parties and organisations of any measures it has itself taken

to minimise or reduce pollution or the threat thereof.

Article 6 OPERATIONAL MEASURES

Each Party shall, within its capabilities, take steps including those outlined below in responding to

a pollution incident:

€)] make a preliminary assessment of the pollution incident, including the type and extent of

existing or likely pollution incident effects;

(b) promptly communicate information concerning the situation to other Parties, any other
State likely to be affected by the pollution incident and the Organisation, consistent with Article
5.3;

(c) promptly determine its ability to take effective measures to respond to the pollution
incident and the assistance that might be required and to communicate any request for such

assistance to the Party or Parties concerned or the Organisation in accordance with Article 7;

(d) consult, as appropriate, with other affected or concerned Parties or the Organisation in

determining the necessary response to a pollution incident; and

(e) carry out the necessary measures to prevent, eliminate or control the effects of the

pollution incident, including surveillance and monitoring of the situation.

Article 7 MUTUAL ASSISTANCE

1. Each Party requiring assistance to deal with a pollution incident may request, either
directly or through the Organisation, the assistance of the other Parties. The assistance sought may
be in the nature of advisory services, technical support or the provision of equipment. The Party
requesting assistance shall specify the type of assistance it requires. The Parties whose assistance
is requested under this Article shall, within their capabilities, provide this assistance based on an
agreement with the requesting Party or Parties and taking into account the technological means
available to them. If the Parties responding jointly within the framework of this Article so request,

the Organisation may co-ordinate the activities undertaken as a result.

2. Each Party shall facilitate the movement of technical personnel, equipment and material

necessary for responding to a pollution incident, into, out of and through its territory.
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Article 8 REIMBURSEMENT OF COSTS OF ASSISTANCE

Unless an agreement concerning the financial arrangements governing actions of Parties to deal
with pollution incidents has been concluded on a bilateral or multilateral basis prior to the
pollution incident, Parties shall apply the following principles in relation to the bearing and

reimbursement of all costs involved in the response:

@) If the action was taken by a Party on its own initiative, that Party shall bear the costs of its
action;
(b) If the action was taken by one Party at the express request of another Party, the requesting

Party shall reimburse to the assisting Party the cost of its actions;

(©) The requesting Party may cancel its request at any time, but in that case it shall bear the

costs already incurred or committed by the assisting Party;

(d) Nothing in paragraphs (b) or (c) shall affect any agreement made between Parties that

makes alternative arrangements for any individual case;

(e) Unless otherwise agreed, the costs of action taken by a Party at the request of another
Party shall be fairly calculated according to the law and current practice of the assisting Party

concerning the reimbursement of such costs;

()] The Party requesting assistance and the assisting Party shall, where appropriate, co-
operate in concluding any action in response to a compensation claim. To that end, they shall give
due consideration to existing legal regimes. Where the action thus concluded does not permit full
compensation for expenses incurred in the assistance operation, the Party requesting assistance
may ask the assisting Party to waive reimbursement of the expenses exceeding the sums
compensated or to reduce the costs which have been calculated in accordance with paragraph (e).
It may also request a postponement of the reimbursement of such costs. In considering such a

request, assisting Parties shall give due consideration to the needs of the developing countries; and

(9) The provisions of this Protocol shall not be interpreted as in any way prejudicing the
rights of Parties to recover from third parties the costs of actions to deal with pollution or the
threat of pollution under other applicable provisions and rules of national and international law.
Special attention shall be paid to relevant International Maritime Organization liability and

compensation agreements.
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Article 9 SUB-REGIONAL ARRANGEMENTS

1 The Parties should develop and maintain appropriate sub-regional arrangements, bilateral
or multilateral, in particular to facilitate the steps provided for in Articles 6 and 7 and taking into

account the general provisions of this Protocol.

2. The Parties to any arrangements shall notify the other Parties to this Protocol as well as

the Organisation of the conclusion of such sub-regional arrangements and the provisions thereof.

Article 10 INSTITUTIONAL ARRANGEMENTS

The Parties designate the Organisation to carry out the following functions:

@ assisting Parties, upon request, in the communication of reports of pollution incidents in
accordance with Article 5;

(b) assisting Parties, upon request, in the organisation of a response action to a pollution
incident, in accordance with Article 7;

©) assisting Parties, upon request, in the following areas:

(i) the preparation, periodic review, and updating of the contingency plans, referred to
in paragraph 2 of Article 3, with a view, inter alia, to promoting the compatibility of
the plans of the Parties; and

(ii)  the identification of training courses and programmes;

(d) assisting the Parties upon request, on a regional or sub-regional basis, in the following

areas:

(i)  the co-ordination of pollution incident response activities; and
(if)  the provision of a forum for discussions concerning pollution incident response and
other related topics;

(iii) the provision of policy and technical advice including guidelines.

(e) establishing and maintaining liaison with:

(i)  the relevant regional and international organisations; and
(if) relevant private organisations, including producers and transporters of substances
which could give rise to a pollution incident in the Pacific Region and clean-up

contractors and cooperatives;
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U maintaining an appropriate current inventory of available pollution incident response

equipment;

) disseminating information related to the prevention and control of pollution incidents and

the removal of pollutants resulting there from;

(h) identifying or maintaining pollution incident response communications systems;

0] encouraging research by the Parties, as well as by relevant international and private
organisations, on the environmental effects of pollution incidents, the environmental effects of

pollution incident control materials and other matters related to pollution incidents;

()] assisting Parties in the exchange of information pursuant to Article 4; and

(k) preparing reports and carrying out other duties assigned to it by the Parties.

Article 11 MEETINGS OF THE PARTIES

1 Ordinary meetings of the Parties to this Protocol shall be held in conjunction with ordinary
meetings of the Parties to the Convention, held pursuant to Article 22 of the Convention. The
Parties to this Protocol may also hold extraordinary meetings as provided for in Article 22 of the

Convention.

2. It shall be the function of the meetings of the Parties:

(@) to review the operation of this Protocol and to consider special technical
arrangements and other measures to improve its effectiveness;
(b) to consider any measures to improve cooperation under this Protocol including, in

accordance with Article 24 of the Convention, amendments to this Protocol.

Article 12 RELATIONSHIP BETWEEN THIS PROTOCOL AND THE
CONVENTION

1. The provisions of the Convention relating to any Protocol shall apply with respect to the

present Protocol.

2. The rules of procedure and the financial rules adopted pursuant to Article 22 of the
Convention shall apply with respect to this Protocol, unless the Parties to this Protocol agree

otherwise.
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IN WITNESS WHEREOF the undersigned, being duly authorised by their respective

Governments, have signed this Protocol.
Done at Noumea, New Caledonia on the .......................... day of September two thousand

and six, in a single copy in the English and French languages, the two texts being equally

authentic.

For the Government of Australia: =~

This ...... day of ...ovviiiiiii i

For the Government of the Cook Islands: e,
This ...... day of ...ovviiiiiiiinn,

For the Government of the Federated i e
States of Micronesia: This ...... day of .o.oviviiiiii

For the Government of the Republic of Fiji: ...
This ...... day of .oooviiiiiii

For the Government of the Republic of France: ...
This ...... dayof ..ooviviiiii

For the Government of the Republic
of the Marshall Islands: This ...... dayof ....cooiviiiiiii,



Noumea (SPREP) Convention 2006: Adopted Oil Protocol Page 43

For the Government of the Republic of Nauru: ... e,
This ...... dayof ....ooooviiiiiiiin
For the Government of New Zealand: oo
This ...... day of ..oovvviiiiiii
For the Government of Papua New GUINEa: oo
This ...... day of ...ovviiiiiii i
For the Government of SamMoa:
This ...... day of ...ovviiiiiii i
For the Government of the Solomon Islands: ... e,
This ...... day of ...oveiiiiii
For the Government of the United

States of America: This ...... dayof ...coovvviiiiii,
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Annex 4: PROTOCOL ON HAZARDOUS AND NOXIOUS SUBSTANCES POLLUTION,
PREPAREDNESS, RESPONSE AND COOPERATION IN THE PACIFIC REGION

The Parties to this Protocol,

Being Parties to the Convention for the Protection of the Natural Resources and Environment of the
South Pacific Region adopted in Noumea, New Caledonia on the twenty-fourth day of November in

the year one thousand nine hundred and eighty-six;

Desiring to make this Protocol consistent with the provisions of the Protocol on Preparedness,
Response and Co-operation to Pollution Incidents by Hazardous and Noxious Substances, 2000 as
envisaged by Article 8 of that Protocol and any other relevant International Maritime Organization

(IMO) agreements;

Conscious that pollution by hazardous and noxious substances arising from ships, off-shore units, sea
ports and hazardous and noxious substances handling facilities pose the threat of significant pollution

incidents in the Pacific Region;

Aware that the islands of the region are particularly vulnerable to damage resulting from significant
pollution due to the sensitivity of their ecosystems and their economic reliance on the continuous

utilisation of their coastal areas and marine environment;

Mindful of the importance of precautionary measures and prevention in avoiding pollution by
hazardous and noxious substances in the first instance, and the need for strict application of existing
international instruments dealing with maritime safety and marine pollution prevention, particularly
the International Convention for the Safety of Life at Sea, 1974, (SOLAS) as amended, and the
International Convention for the Prevention of Pollution from Ships, 1973, as modified by the
Protocol of 1978 (MARPOL 73/78) relating thereto, as amended, and also the speedy development of
enhanced standards for the design, operation and maintenance of ships carrying hazardous and

noxious substances, and of offshore units;

Recognising further the importance of rational preparation and mutual co-operation and assistance in

responding effectively to pollution incidents or the threat thereof;

Determined to avert ecological damage to the marine environment and coastal areas of the Pacific
Region through the adoption of national contingency plans and the promotion of bilateral and
multilateral co-operation in preparedness and response to pollution incidents involving hazardous and

noxious substances;
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Recognising the special needs and limited resources of Pacific Small Island Developing States with
regard to the promotion of international and regional co-operation concerning preparedness and
response, and further noting the provisions herein regarding the reimbursement of the cost of

assistance provided;

Emphasising the importance of effective preparation for combating pollution incidents by hazardous
and noxious substances and the important role which the industries dealing with hazardous and

noxious substances and shipping industries have in this regard;

Recognising that in the event of a pollution incident by hazardous and noxious substances, prompt
and effective action is essential and should be taken initially at the national level to organise and
coordinate prevention, response, mitigation and clean-up activities;

Reaffirming the approach that the polluter should, in principle, bear the cost of pollution;

Bearing in mind the relevant provisions of the United Nations Convention on the Law of the Sea;

Have agreed as follows:

Article 1 DEFINITIONS

For the purposes of this Protocol:

@) “Convention” means the Convention for the Protection of the Natural Resources and
Environment of the South Pacific Region adopted in Noumea, New Caledonia on the twenty-fourth

day of November in the year one thousand nine hundred and eighty-six;

(b) “hazardous and noxious substances” means any substance other than oil which, if introduced
into the marine environment is likely to create hazards to human health, to harm living resources and

marine life, to damage amenities or to interfere with other legitimate uses of the sea.

(c) “Offshore unit” means any fixed or floating offshore installation or structure engaged in gas

or oil exploration, exploitation or production activities, or loading or unloading of oil;

(d) “Organisation” means the Secretariat of the Pacific Regional Environment Programme;

(e) “pollution incident” means any occurrence or series of occurrences having the same origin,
including fire or explosion, which results or may result in a discharge, release or emission of
hazardous and noxious substances and which poses or may pose a threat to the marine environment,
or to the coastline or related interests of one or more States, and which requires emergency action or

immediate response;
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U] “related interests” of a Party refer, inter alia, to:

(i)  maritime, coastal, port, or estuarine activities;

(ii)  fishing activities and the management and conservation of living and non-living marine
resources, including coastal ecosystems;

(iii) the cultural value of the area concerned and the exercise of traditional customary rights
therein;

(iv) the health of the coastal population; and

(v) tourist and recreational activities;

(9) “Sea ports and hazardous and noxious substances handling facilities” means those ports or

facilities where such substances are loaded into or unloaded from ships;

(h) “Pacific Region” means the Convention Area as defined in Article 2 of the Convention and

adjacent coastal areas.

Article 2 APPLICATION

1 This Protocol applies to pollution incidents in the Pacific Region.

2. Each Party shall apply this Protocol without prejudice to the sovereignty or the jurisdiction of
other Parties or other States. Any measure taken by a Party to apply this Protocol shall be in

accordance with international law.

Article 3 PLANNING AND RESPONSE PROVISIONS

1. The Parties to this Protocol shall, within their respective capabilities, co-operate in taking all
necessary measures for the protection of the Pacific Region from the threat and effects of pollution

incidents.

2. The Parties shall, within their respective capabilities, establish and maintain, or continue the
establishment and maintenance of national systems aimed at preventing, responding to and

combating pollution incidents, and reducing the risk thereof. Such means shall include:

(a) the enactment, as necessary, of relevant legislation;
(b) the designation of:

(i) a competent national authority or authorities with responsibility for pollution
preparedness and response;

(ii) a national operational contact point or points, which shall be responsible for the
receipt and transmission of pollution incident reports; and

(iii) an authority which is entitled to act on behalf of the State to request assistance, or

to decide to render any assistance requested,;

(c) a national contingency plan for preparedness and response which includes the

organisational relationship of the various bodies involved, whether public or private,
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taking into account guidelines developed by the Organisation and the International

Maritime Organization.

3. Each Party shall require that ships entitled to fly its flag have on board a shipboard pollution
emergency pollution plan in accordance with the provisions developed by the International Maritime
Organization.

4. Each Party shall require that authorities or operators in charge of such sea ports and
hazardous and noxious substances handling facilities under its jurisdiction as it deems appropriate
have pollution incident plans or similar arrangements which are co-ordinated with the national
system established and approved in accordance with procedures established by the competent
national authority.

5. In addition, each Party, within its capabilities either individually or through bilateral or
multilateral cooperation and, as appropriate, in cooperation with the shipping industries and
industries dealing with hazardous and noxious substances, port authorities and other relevant entities,
shall establish:

(@ a minimum level of pre-positioned equipment for responding to pollution incidents,
commensurate with the risk involved, and programmes for its use;

(b) a programme of exercises for pollution incident response organisations and training of
relevant personnel;

(c) detailed plans and communication capabilities for responding to a pollution incident.
Such capabilities should be continuously available; and

(d) a mechanism or arrangement to coordinate the response to a pollution incident with, if

appropriate, the capabilities to mobilise the necessary resources.

Article 4 EXCHANGE OF INFORMATION

1. Each Party shall periodically exchange with other Parties, either directly or through the
Organisation, current information relating to the implementation of this Protocol, including the
identification of the officials charged with carrying out the activities covered by it, and information
on its laws, regulations, institutions and operational procedures relating to the prevention and the

means of reducing and combating the harmful effects of pollution incidents.
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2. In particular each Party shall ensure that current information is provided to the Organisation
concerning:
(@) the location, telecommunication data and, if applicable, areas of responsibility of

authorities and entities responsible for pollution preparedness and response;

(b) information concerning pollution response equipment and expertise in disciplines
related to pollution incident response and marine salvage which may be made available
to other States, upon request; and

(c) its national contingency plan.

Article 5 REPORTING OF POLLUTION INCIDENTS
1 Each Party shall within its respective capability establish appropriate procedures to ensure

that information regarding pollution incidents is reported as rapidly as possible and shall, inter alia:

@

(b)

(©

require masters or other persons having charge of ships flying its flag and persons
having charge of offshore units under its jurisdiction to report without delay any event
on their ship or offshore unit involving a discharge or probable discharge of hazardous

and noxious substance

0} in the case of a ship, to the nearest coastal State;
(i) in the case of an offshore unit, to the coastal State to whose jurisdiction the

unit is subject;

require masters or other persons having charge of ships flying its flag and persons
having charge of offshore units under its jurisdiction to report without delay any
observed event at sea involving a discharge of hazardous and noxious substances or the

presence of hazardous and noxious substances:

0} in the case of a ship, to the nearest coastal State;
(i) in the case of an offshore unit, to the coastal State to whose jurisdiction the

unit is subject;

require persons having charge of seaports and hazardous and noxious substances
handling facilities under its jurisdiction to report without delay any event involving a
discharge or probable discharge of hazardous and noxious substances or the presence of

hazardous and noxious substances to the competent national authority;
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(d) instruct its maritime inspection vessels or aircraft and other appropriate services or
officials to report without delay any observed event at sea or at a sea port or hazardous
and noxious substances handling facility involving a discharge of hazardous and
noxious substances or the presence of hazardous and noxious substances to the

competent national authority or, as the case may be, to the nearest coastal State;

(e) request the pilots of civil aircraft to report without delay any observed event at sea
involving a discharge of hazardous and noxious substances or the presence of

hazardous and noxious substances to the nearest coastal State.

2. Reports made under this Article shall be required to conform with any applicable
international requirements, and in particular shall be made in accordance with the requirements of the
Organisation and taking into account the guidelines and general principles adopted by the

International Maritime Organization.

3. In the event of receiving a report regarding a pollution incident, each Party shall promptly
inform all other Parties whose interests are likely to be affected by such incident as well as the flag
State of any vessel involved in it. Each Party shall also inform the Organisation and, directly or
through the Organisation, the competent international organisations. Furthermore, it shall inform, as
soon as feasible, such other Parties and organisations of any measures it has itself taken to minimise

or reduce pollution or the threat thereof.

Article 6 OPERATIONAL MEASURES

Each Party shall, within its capabilities, take steps including those outlined below in responding to a

pollution incident:

(@) make a preliminary assessment of the pollution incident, including the type and extent

of existing or likely pollution incident effects;

(b) promptly communicate information concerning the situation to other Parties, any other
State likely to be affected by the pollution incident and the Organisation, consistent
with Article 5.3;

(c) promptly determine its ability to take effective measures to respond to the pollution
incident and the assistance that might be required and to communicate any request for
such assistance to the Party or Parties concerned or the Organisation in accordance with
Article 7;
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(d) consult, as appropriate, with other affected or concerned Parties or the Organisation in

determining the necessary response to a pollution incident; and

(e) carry out the necessary measures to prevent, eliminate or control the effects of the

pollution incident, including surveillance and monitoring of the situation.

Article 7 MUTUAL ASSISTANCE

1. Each Party requiring assistance to deal with a pollution incident may request, either directly
or through the Organisation, the assistance of the other Parties. The assistance sought may be in the
nature of advisory services, technical support or the provision of equipment. The Party requesting
assistance shall specify the type of assistance it requires. The Parties whose assistance is requested
under this Article shall, within their capabilities, provide this assistance based on an agreement with
the requesting Party or Parties and taking into account, the technological means available to them. If
the Parties responding jointly within the framework of this Article so request, the Organisation may

co-ordinate the activities undertaken as a result.

2. Each Party shall facilitate the movement of technical personnel, equipment and material

necessary for responding to a pollution incident, into, out of and through its territory.

Article 8 REIMBURSEMENT OF COSTS OF ASSISTANCE

Unless an agreement concerning the financial arrangements governing actions of Parties to deal with
pollution incidents has been concluded on a bilateral or multilateral basis prior to the pollution
incident, Parties shall apply the following principles in relation to the bearing and reimbursement of

all costs involved in the response:

(a) If the action was taken by a Party on its own initiative, that Party shall bear the costs of

its action;

(b) If the action was taken by one Party at the express request of another Party, the

requesting Party shall reimburse to the assisting Party the cost of its actions;

(c) The requesting Party may cancel its request at any time, but in that case it shall bear the

costs already incurred or committed by the assisting Party;

(d) Nothing in paragraphs (b) or (c) shall affect any agreement made between Parties that

makes alternative arrangements for any individual case;

(e) Unless otherwise agreed , the costs of action taken by a Party at the request of another
Party shall be fairly calculated according to the law and current practice of the assisting

Party concerning the reimbursement of such costs;



Page 52 Noumea (SPREP) Convention 2006: Adopted HNS Protocol

(f)  The Party requesting assistance and the assisting Party shall, where appropriate, co-
operate in concluding any action in response to a compensation claim. To that end, they
shall give due consideration to existing legal regimes. Where the action thus concluded
does not permit full compensation for expenses incurred in the assistance operation, the
Party requesting assistance may ask the assisting Party to waive reimbursement of the
expenses exceeding the sums compensated or to reduce the costs which have been
calculated in accordance with paragraph (). It may also request a postponement of the
reimbursement of such costs. In considering such a request, assisting Parties shall give

due consideration to the needs of the developing countries; and

(@) The provisions of this Protocol shall not be interpreted as in any way prejudicing the
rights of Parties to recover from third parties the costs of actions to deal with pollution or
the threat of pollution under other applicable provisions and rules of national and
international law. Special attention shall be paid to relevant International Maritime

Organization liability and compensation agreements.

Article 9 SUB-REGIONAL ARRANGEMENTS

1. The Parties should develop and maintain appropriate sub-regional arrangements, bilateral or
multilateral, in particular to facilitate the steps provided for in Articles 6 and 7 and taking into

account the general provisions of this Protocol.

2. The Parties to any arrangements shall notify the other Parties to this Protocol as well as the

Organisation of the conclusion of such sub-regional arrangements and the provisions thereof.

Article 10 INSTITUTIONAL ARRANGEMENTS

The Parties designate the Organisation to carry out the following functions:

(@) assisting Parties, upon request, in the communication of reports of pollution incidents in

accordance with Article 5;

(b) assisting Parties, upon request, in the organisation of a response action to a pollution

incident, in accordance with Article 7;
(c) assisting Parties, upon request, in the following areas:

(i)  the preparation, periodic review, and updating of the contingency plans, referred to
in paragraph 2 of Article 3, with a view, inter alia, to promoting the compatibility
of the plans of the Parties; and

(ii)  the identification of training courses and programmes;
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(d) assisting the Parties upon request, on a regional or sub-regional basis, in the following

areas:

(i) the co-ordination of pollution incident response activities; and

(if)  the provision of a forum for discussions concerning pollution incident response and
other related topics;

(iii) the provision of policy and technical advice including guidelines.

(e) establishing and maintaining liaison with:

(i) the relevant regional and international organisations; and

(ii) relevant private organisations, including producers and transporters of substances
which could give rise to a pollution incident in the Pacific Region and clean-up
contractors and cooperatives;

(f) maintaining an appropriate current inventory of available pollution incident response
equipment;

(g) disseminating information related to the prevention and control of pollution incidents and
the removal of pollutants resulting therefrom;

(h) identifying or maintaining pollution incident response communications systems;

(i) encouraging research by the Parties, as well as by relevant international and private
organisations, on the environmental effects of pollution incidents, the environmental
effects of pollution incident control materials and other matters related to pollution
incidents;

()  assisting Parties in the exchange of information pursuant to Article 4; and

(k) preparing reports and carrying out other duties assigned to it by the Parties.

Article 11 MEETINGS OF THE PARTIES
1. Ordinary meetings of the Parties to this Protocol shall be held in conjunction with ordinary

meetings of the Parties to the Convention, held pursuant to Article 22 of the Convention. The Parties

to this Protocol may also hold extraordinary meetings as provided for in Article 22 of the

Convention.
2. It shall be the function of the meetings of the Parties:
(a) to review the operation of this Protocol and to consider special technical arrangements
and other measures to improve its effectiveness;
(b) to consider any measures to improve cooperation under this Protocol including, in

accordance with Article 24 of the Convention, amendments to this Protocol.
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Article 12 RELATIONSHIP BETWEEN THIS PROTOCOL AND THE CONVENTION

1 The provisions of the Convention relating to any Protocol shall apply with respect to the
present Protocol.

2. The rules of procedure and the financial rules adopted pursuant to Article 22 of the

Convention shall apply with respect to this Protocol, unless the Parties to this Protocol agree

otherwise.

IN WITNESS WHEREOF the undersigned, being duly authorised by their respective

Governments, have signed this Protocol.

Done at Noumea, New Caledoniaonthe ...................coe.es day of September two thousand and

six, in a single copy in the English and French languages, the two texts being equally authentic.

For the Government of Australia:

This ...... dayof ....coovviiiiiiie

For the Government of the Cook Islands: .o
This ...... dayof .oooeeiiiiiiin,

For the Government of the Federated oo
States of Micronesia: This ...... dayof c.oooviiiii

For the Government of the Republic of Fiji: ...,
This ...... dayof ....cooovviiiiiiiinns

For the Government of the Republic of France: ... e,



Noumea (SPREP) Convention 2006: Adopted HNS Protocol Page 55

For the Government of the Republic
of the Marshall Islands: This ...... dayof .......ooooiviiiiin,
For the Government of the Republic of Nauru: ...
This ...... day of .oooevviiiii
For the Government of New Zealand: e
This ...... day of .ooooiiiii
For the Government of Papua New GUINEa: oot e e
This ...... dayof ..ooooviiiiii
For the Government of Samoa:
This ...... dayof .oooevviiiii
For the Government of the Solomon Islands: ...
This ...... dayof ....cooovviiiiiiiiinn,
For the Government of the United i e

States of America: This ...... dayof ..oooviiiiiii





